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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
Criminal Revision Case NO.         

 
:-     

 
7 (S-1) of 2016 
 
 

Present      : A.K. Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur. 

 
Petitioner 

 
: 

 
Sri Bimal Ch Pal, 
Branch Manager UCO Bank, 
Garubandha Branch, 
P.O. & PS- Missamari,  
Dist. Sonitpur (Assam).  
 

  -vs- 
 

Opposite Party 

 :    1. Md. Nazir Ahmed Laskar  
S/O Kutub Ali Laskar, 
Vill- Patidoi Bherela 
P.O. & PS- Missamari,  
Dist. Sonitpur (Assam). 
 
2. The state of Assam 
represented by Public 
Prosecutor. 
 
 

Counsel for the Petitioner : Sri P. Kakoty, Advocate. 
 

Counsel for Opposite Party   : S. Khan, Advocate.(for OP No.1) 
Mr. H.P. Sedai, Public Prosecutor.  

 
Date of hearing  

 
: 

 
20/07/2016 
 
 

Date of Order : 22/07/2016 
 

 
 

J  U  D  G  M  E  N  T. 
 

 
1.  This Order has arisen upon the petition filed by Revisionist u/s 397/399 of 

the Cr.P.C. against the order dated 10.2.2016 passed by Learned Executive 

Magistrate, S. Bhagabati, Tezpur in Misc. Case No. 9/107/2016, drawing up a 

proceeding u/s 107 Cr.P.C. and issuing notice to show cause u/s 111 of Cr.P.C.   
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2. The respondent/revisionist Md. Nazir Ahmed Laskar filed a petition before 

the Learned District Magistrate, Sonitpur against the revisionist, in the capacity of 

Branch Manager of UCO Bank. It is stated in the said petition that the Branch 

Manager of UCO bank run their business in the premises of one Sri Pradip 

Debnath which is taken on rental basis and also open one ATM booth and the 

said bank took their very small space and not giving space for public for standing 

there and there is no open space for parking for vehicle. The respondent 

(petitioner of the said case) has a plot of land, living with their family along with 

a godwon of cement and bricks. It is alleged that the revisionist (opposite party) 

without any facility giving to the public taken the said land by opening the ATM 

booth as a result, public park their vehicle on the road and also use the ATM. 

This type of parking of vehicle caused respondent (petitioner) a great difficulties. 

Accordingly, the respondent (petitioner) many times requested the revisionist 

(opposite party) to keep a place for public to stand their vehicle and smooth 

running their business of both the bank and the ATM. It is also stated that the 

revisionist (opposite party) without appointing any Guard of the ATM also create 

disturbance to the customers. Accordingly, the respondent (petitioner) issue 

notice to the revisionist (opposite party) but replied that revisionist (opposite 

party) did not appoint any guard for the ATM and they also could not provide 

salary to the guard. 

3. Thereafter, the respondent also tried to settle the problem and requested 

to the revisionist to use another place for ATM for which, he asked the revisionist 

to pay nominal rent for the land premises but the revisionist ignored the matter 

and run his business and therefore, there is a apprehension to arise a dispute 

among the public for negligent of the revisionist. Hence, the respondent 

requested the authority to pass an order to stop the parking of vehicle in the 

public place and facilited another place for parking of the vehicle and to appoint 

a guard in the ATM. 

4. On being receipt the petition, the Learned Additional District Magistrate 

call for a police report from the Office In-Charge, Missamari PS u/s 107 of the 

Cr.P.C. and again transferred the case to the Learned Magistrate. Learned 

Magistrate on receipt the police report feel that there is an every possibility of 
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breach of peace between the parties. Hence, after satisfaction, order to draw up 

a proceeding u/s 107 of the Cr.P.C against the 2nd party/ revisionist and asking 

revisionist show cause, as to why they should not be ordered to execute a bond 

of Rs. 1,000/- each for a period of 6 months for maintain peace.  

5. Being aggrieved by the aforesaid order dated 10.2.2016, the revisionist 

challenged the aforesaid order passed by the Learned District Magistrate in Misc. 

Case No. 09/107/2016 on the following grounds: 

(i) Learned District Magistrate has committed a grave error of law and 

erroneously decided to draw up a proceeding u/s 107 of the Cr.P.C. 

whereas the petition filed by respondent   dated 30.10.2015 u/s 133 

Cr.P.C. The respondent No. 1 prayed to the District Magistrate “to 

pass an order to the opposite parties to stop parking of vehicle and 

facilated another place for stand and appoint a guard before ATM 

otherwise left the place of bank, as a result the petitioner caused 

injury”. It is also submitted that in the said petition it is mentioned 

that there is “chance to arise dispute among the public for the 

negligence of the opposite party” but it was never alleged that the 

revisionist, being the bank manager was a potential threat to public 

peace and tranquility but the Ld. Court committed grave error of 

judgment and decided to draw up a proceeding u/s 107 of the Cr.P.C. 

instead of 133 Cr.P.C. 

 

(ii) The police report dated 10.11.2015 of the O/C, Missamari PS which 

was called under u/s 107 Cr.P.C. stated that there is an ATM of UCO 

bank on the one side and welding shop on the other side to the 

resident of the present respondent. Some customers of both bank and 

as well as welding shop park their cycle in the said premises but the 

Learned Magistrate making the Branch Manager in his personal 

capacity as a party and in the proceeding whereas, the owner of the 

welding unit is not made a party in the said proceeding. 
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(iii) The petition filed by the respondent to the Ld DM and the police 

report stated that it is a matter which involves trespasses of individual 

person who are the either customer of the bank or the welding unit 

and such individual torteasor may be prosecuted as per law and 

equity but Ld executive magistrate while passing the impugned order 

dated 10.2.2016 failed to apply the mind and mechanically passed the 

said order, as such, liable to be interference. 

 

(iv) It is submitted that the Nationalized Bank is a “ State” as defined in 

the article 12 of the Indian Constitution and the present petitioner 

being the Branch Manager and principal officer of the Nationalized 

Bank works for the service of nation and if in bona fide discharge of 

his duties branch manager is fabricated falsely, and without any 

element to draw up a proceedings u/s 107 CrPC, dragged into 

litigation in his personal capacity, then it will send a wrong message 

to the society. Under such circumstance the aforesaid impugned order 

liable to be quashed. 

 

6. I have heard the Learned Counsel for both the parties. 

7. Learned Counsel for the revisionist submitted that respondent has filed a 

petition u/s 133 of Cr.P.C. but the Ld. Magistrate without applying mind issue 

show cause to the revisionist u/s 107 of the Cr.P.C. and on receipt of the police 

report, Learned Magistrate issue process u/s 107 of the Cr.P.C to the revisionist, 

which is beyond the process of law. Learned Counsel for the revisionist again 

submitted that Learned Magistrate on received of police report  that a probable 

dispute arose for parking of vehicles and standing of customers of the bank as 

well as welding unit, Ld Magistrate failed to make another party, i.e welding unit. 

Ld counsel for the revisionist further submitted that the process was issued 

against the petitioner by name in fact, the revisionist is a Branch Manager and 

Principal Officer of Nationalized Bank, works for his service of nation and bona 

fide discharge of his duties, whereas he was falsely implicated and draw up a 
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proceeding u/s 107 Cr.P.C. dragged into litigation would go a wrong message to 

the society. 

8. Per contra, Ld. Counsel for the respondent submitted that Ld Magistrate 

rightly passed the order dated 10.2.2016. It is the fact that the respondent 

initially filed a petition mentioning the section 133 of the CrPC. That a wrong 

mention section in the petition does not vitiate the character of the petition. 

Taking such view Ld Addl Deputy Magistrate, Sonitpur, Tezpur call a report from 

the concerning PS u/s 107 CrPC and on receipt the report, Ld Ex Magistrate felt 

that there is every possibility of apprehension of breach of peace between the 

parties and on his satisfaction he draw up proceeding u/s 107 of CrPC against 

the revisionist and also show cause as to why they should not be ordered to 

execute a bond of Rs. 1,000/- each for period of 6 months for maintain peace. 

Despite that the aforesaid order is an interlocutory order against which no 

revision lie. Hence, this order is not maintainable. 

9. Keeping in mind, the rival submission advanced by the Ld Counsel, I am 

going to dispose the case as follows: 

10. Before parting with the record, I would like to see what is the provision 

u/s 133 Cr.P.C. and 107 Cr.P.C. The proceeding u/s 133 of the Cr.P.C. is 

emergency in nature and with a view to immediate relief to public as an urgent 

matter, before taking such recourse, it cannot be used an alternative forum to 

avoid of the jurisdiction of the competent civil court. In the instant case, as per 

order dated 10.2.2016 the Ld Executive Magistrate, Tezpur on receipt the record, 

perused the record as well as police report. He felt that there is every possibility 

of apprehension of breach of peace between the parties and on his satisfaction 

he draw up proceeding u/s 107 of Cr.P.C. against the revisionist and accordingly, 

issue show cause to the revisionist as per procedure of 107 of Cr.P.C. 

 

11. It has been held that in Narayan Pradhan and Ors. –vs- Nakul 

Pradhan and Ors. on 1st February, 1991 (1991) 1 ORS 229 “since exercise 

of power under section 133 (1) Cr.P.C. involves maintenance of public order and 
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tranquility and parliament has not provided for an appeal against u/s 133 (1) of 

Cr.P.C. Revisional  power is to be exercise sparingly to allow the proceeding to be 

completed revisional Court is to keep in mind that conditional u/s 133 (1) does 

not operate where a party objects to the direction therein and where a party 

raises objections, he can bring to the notice of the Ld Magistrate all objections to 

the proceedings including maintainability. Therefore, it should not interfere with 

the order at that stage unless it is satisfied on account of abuse of power a party 

would be prejudiced in such a manner, which cannot be mitigated unless 

interference is made by it. While so considering revisional court may pass such 

order as it would be appropriate so that proceeding may continue but the party 

would not be prejudiced until the conditional order is made absolute.” 

12. In view of the rival contention, the short question to be considered 

whether, there is any illegality in the impugned order under challenge. Going 

through the impugned order itself, it would be seen that even after receipt the 

order and show cause the revisionist himself appeared before the Ld. Magistrate. 

That order was passed by Ld. Magistrate after receipt the police report instead of 

filing the revision petition the revisionist had to enter appearance before Ld.E.M. 

so as to contest the claim raise by the revisionist.  

13. The Cr.P.C. has armed the Magistrate with a power that deal with dispute 

causing breach of peace in different circumstances. These provisions of sections 

are 107, 144,145 of the Cr.P.C. The scope of ambit of these sections appears to 

us to be separate because each of these sections required a different set of 

circumstances to exist. So far as, dispute relating to public nuisance are 

concerned they are covered u/s 133 of the Cr.P.C. Section 107 Cr.P.C. deals with 

security of other cases while an executive magistrate receives information that 

any person is likely to commit breach of the peace or disturb the public 

tranquility or to do any wrongful act that may be probably occasion a breach of 

peace or disturb the public tranquility and is of opinion that there is sufficient 

ground for proceeding, he may in the manner hereinafter provided, require such 

person to show cause why he should not be ordered to execute a bond with or 

without sureties for keeping the peace for such period, not exceeding one year.  
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Proceedings under this section may be taken before any Executive Magistrate 

when either the place where the breach of the peace or disturbance is 

apprehended is within his local jurisdiction or there is within such jurisdiction a 

person who is likely to commit a breach of the peace or disturb the public 

tranquility or to do any wrongful act as aforesaid beyond such jurisdiction. 

14. When a Magistrate acting under section 107 Cr.P.C, u/s 108 Cr.P.C. 

deems it necessary to require any person to show cause order such section he 

shall make an order in writing, setting forth the substance of the information 

received, the amount of bond to be executed, the term for which it is to be in 

force, and the numbers, characters and class of section (if any) required. 

15. The well settle principle of law is that wrong coding of section in a 

petition do not vitiate the character of whole proceeding. Herein the present 

case, as stated above the respondent has filed a petition praying to take action 

whereby he apprehending a breach of peach concerning the land and required 

order to immediate to prevention to use of land of the respondent but the 

respondent mentioned the petition as a petition u/s “133 of the Cr.P.C. But 

considering the contentions of the petition, the Ld ADM, Sonitpur called for a 

report from the concerning police station u/s 107 Cr.P.C. and on receipt of the 

police report also on satisfaction that there is every possibility of apprehension of 

breach of peace between the parties and so issued process to draw up a 

proceedings u/s 107 Cr.P.C. that cannot be stated to be a illegal or apparent on 

the face of the record. Hence, the order cannot be stated to be illegal to revise. 

16. Yet another circumstances put forwarded by the respondent in that the 

revision is not maintainable which an interlocutory order. In this context, a full 

bench of Hon’ble Supreme Court has to be followed: In 2004 SCC (Crl) 1722 

(State represented by Inspector General of Police and Ors. –vs- N.M.T Joy 

Immaculate)  after referring various Judgments their Lordships have held that if 

the objections raised by the accused were upheld and entire prosecution 

proceedings would have been terminated, the order was not interlocutory order 

and consequently it was revisable. Therefore the order under challenge is not an 

interlocutory order.  
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17. It is fact that though the process was issued against the revisionist by 

name. Revisionist being the Branch Manager of UCO Bank Garubandha Branch, in 

that capacity the only proceeding is issued. Therefore, even after the said 

revisionist Sri Bimal Ch. Pal transferred the proceeding remains against the 

Branch Manager of UCO Bank unless the proceeding disposed of in any manner. 

So, I think it would not be worry with   for the revisionist.  

18. In view of the aforesaid reasons this revision is not revisable. Hence, 

liable to be dismissed. 

19. Send the case record being No. Misc Case No. 09/107/2016 immediately 

to the Ld. Additional District Magistrate, Sonitpur, Tezpur   

 Given under my hand and seal of this Court on this the 22nd day of July, 

2016. 

 

         

                                       Sessions Judge 

                                        Sonitpur, Tezpur 

 


